SANTA FE BENERGY RESOLRCES, INC, ET AL,
| BLA 96- 85 Deci ded February 10, 1997

Appeal froma decision of the New Mexico Sate Gfice, Bureau of Land
Managenent, hol ding a conpetitive oil and gas | ease to have expired upon
the running of its primary term NVNM 77017.

Afirned.

1. QI and Gas Leases: Irilling--Ql and Gas Leases:
Expiration--Ql and Gas Leases: Extensions

The extension of an oil and gas |ease is properly
deni ed where actual drilling operations, wthin the
neani ng of 43 CFR 3100. 0-5(g), were not bei ng
diligently conducted over the expiration date of the
lease, as required by 30 US C 8§ 226(e) (1994) and
43 OR 3107. 1.

APPEARANCES WIliamD Patterson, Esq., Mdland, Texas, for appellants.
(PN ON BY ADM N STRATI VE JUDE BURXK

Santa Fe Energy Resources, Inc., and Maral o, Inc., have appeal ed
froma decision of the New Mexico Sate Gfice, Bureau of Land Managenent
(BLN), dated Gctober 11, 1995, hol ding that conpetitive oil and gas | ease
NMNM 77017 expired upon the running of its prinary termin the absence
of actual drilling operations being conducted over the expiration date
of the lease. W& affirm

As originally issued, the subject oil and gas | ease bore an effective
date of Septenber 1, 1988, wth a 5-year termendi ng on August 31, 1993.
The running of its prinmary term however, was suspended at appel | ants'
request, effective August 1, 1993, in accordance wth the provisions of
43 R 3101.4-2. See Qder of Aug. 25, 1993. BLMapproved this suspensi on
based on the concl usion of the Carl shad Resource Area fice that it woul d
be unabl e to process and approve two applications for a permt to drill
(APD filed on July 23, 1993, wth sufficient tine to permt the
commencenent of well pad construction and spuddi ng of either of the
proposed wel I's prior to the expiration date of the |ease. See generally,
Nevdak Q| & Exploration, Inc., 104 1 BLA 133 (1988); WIliamC K rkwood,
81 I BLA 204, 207-08 (1984). The order suspendi ng operations and production
speci fied
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that the suspension would termnate either on the first day of the nonth
inwhich the | essee was notified inwiting that neither of the APDs woul d
be approved or on the first day of the nonth in which actual operations
were commenced after approval of one of the APD s.

An APD for the CF. "4" Federal No. 1 well was eventual |y approved
on June 27, 1995. (perations under this APD commenced in July and the
wel | was spudded on July 16, 1995. Accordingly, under the August 25, 1993,
order, the suspension of operations and production termnated ef fective
July 1, 1995, and the | ease termrecommenced wth an expiration date of
July 31, 1995. The well conpletion report, dated August 10, 1995,
indicated that total depth (6,860 feet) was reached on July 29, 1995, and
that the well was dry.

Inaletter dated Septenber 28, 1995, the Assistant O strict Mnager
of the Roswell Ostrict Gfice, BLM first reviewed the history of the
suspensi on and noted that, subsequent to ultinate approval of the APD
operations on the well "were comrmenced during July 1995 and the wel | was
conpleted as a dry hole on July 29, 1995, and was subsequent!y pl ugged on
July 30, 1995." Based on the foregoing tine line, the letter concluded
that, inasnuch as no drilling operations were bei hg conducted over the
end of the prinmary term i.e., July 31, 1995, the | ease was considered to
have termnated as of that date. 1/ Thereafter by fornal decision dated
Qctober 11, 1995, the New Mexico Sate Gfice essentlally affirnmed this
anal ysi s and hel d that | ease NVNMV 77017 had expi red upon the running of
its primary termon July 31, 1995. Appellants thereupon sought review
by this Board and al so requested that consideration of their appeal be
expedited since the efficacy of any 2-year extension which they m ght
obtain would be vitiated if they were not provided sufficient tine to
undertake further operations on the | easehold. Ve hereby grant expedited
revi ew

Before the Board, appellants assert that, contrary to the BLM
findings, drilling operations were being conduct ed over the expiration date
of their lease. Appellants describe their activities on the | ease as
fol | ows:

Maralo diligently prosecuted the drilling of the Vel in
a nmanner that anyone seriously looking for oil or gas coul d be
expected to nake in the area, given know edge of geol ogi ¢ and
other pertinent facts. The well was drilled to a depth
sufficient to test not only the Del anare Mbuntai n group, but the
Bone Sorings formation as well. After running | ogs and

1/ Technically, |eases expire upon the running of their prinary term

unl ess otherwi se extended. See 30 US C 8§ 226(e) (1994). Leases
ternminate either upon the failure to pay annual rental on or prior to the
anni versary date of the |ease (see 30 US C § 188(b) (1994)) or,
alternatively, upon the cessation of production and the failure to commence
reworking or redrilling operations wthin 60 days. See 30 US C § 226(f)
(1994).
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examning pertinent infornmation gained during the drilling
process, Maral o and Santa Fe decided on or about July 30, 1995,
to plug and abandon the WI| as a dry hol e.

| medi ately followng the parties' decision, the VélI was
pl ugged i n due course in accordance wth applicabl e regul ati ons
and accepted industry practice. Hugging was finally conpl et ed
on August 1, 1995, one day follow ng the expiration of the Lease
term wth the capping of the VeI and wel ding into place of the
"dry hole narker", as required by applicable federal and state
regulations. The rig used to drill the VIl left the |location
on August 5, 1995.

(Satenent of Reasons (SCR at 2).

Appel l ants contend that the pluggi ng and abandonnment of a well,
as described above, is anintegral part of "actual drilling operations"
w thin the neaning of 43 R 3107.1 and that pl uggi hg and abandonnent
constitute the "conpl etion" of a dry hole just as conpl eti ng and equi ppi ng
a well for production constitutes the "conpl etion” of a productive well.
They argue, therefore, that the | ease shoul d have been extended for 2 years
since actual drilling operations were bei ng conducted over the end of the
lease term 1d. For the reasons set forth bel ow we cannot agree.

[1] Section 17(e) of the Mneral Leasing Act, as anended, 30 US C
§ 226(e) (1994), provides, in relevant part, that "[a]ny | ease issued
under this section for land on which * * * actual drilling operations
were commenced prior to the end of its prinary termand are bei ng
diligently prosecuted at that tine shall be extended for two years and so
long thereafter as oil or gas is produced in paying quantities." This
provi sion establ i shes two separate requirenents as a precondition for
earning the extension provided. Hrst, "actual drilling operations" nust
have been cormenced prior to the end of the primary term Second, these
operations nust be being diligently prosecuted at the end of the prinary
term

Mbst appeal s whi ch have arisen with respect to this provision have
dealt wth aspects of the first requirenent. Thus, there have been a
nunber of cases in which the Board has expl ored what constitutes "actual
drilling operations"” in the context of determning whether or not
qual ifying activities coomenced prior to the end of the | ease's prinary
term See, e.g., Nevdak Q| & Exploration G., supra at 140 (rig present
but no drilling occurring held not qualifying); Estelle M Wl f, 37 | BLA
195, 197 (1978) (site preparation and attenpts to nove a drilling rig onto
| ease which were frustrated by a blizzard held not qualifying); Burton W
Hancock, 31 IBLA 18, 19 (1977) (untinely comrmencenent of drilling as a
result of nechani cal mshaps and incl enent weat her hel d not qualifying);
Inexco Q1 ., 20 IBLA 134, 139 (1975) (prelimnary steps towards drilling
held not qualifying); Mchigan Ol (., 71 1.D 263 (1964) (site
preparation and gradi ng hel d not qualifying).
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Wii | e there have, indeed, been a few cases whi ch have expl ored the
second prong of the statutory nandate, viz., the diligent prosecution
of actual drilling operations over the end of the prinary term the
overwhel mng naj ority of these cases have invol ved questions as to the
diligence wth which drilling operations have been pursued. Thus, the
Board has hel d that various actions of a | essee occurring subsequent to the
expiration date of a lease failed to exhibit the necessary diligence so
as to earn the extension provided by the statute, even though drilling
operations were bei ng conducted over the end of the prinary term See,
e.g., Gristian F. Mirer, 78 IBLA 172 (1983) (failure to penetrate
potential ly productive horizons); Qassic Mning Gorp., 37 | BLA 338 (1978)
(drilling only 200 feet in depth); DL. Gook, 20 IBLA 315, 317 (1975)
(failure to expeditiously carry forward wth drilling after expiration
date of the lease); Thelma M Holbrook, 75 1.D 329 (1968) (well drilled
only to 46 feet in depth).

The instant case, however, involves no post-expiration date chal | enge
to appel lants' diligence. Rather, the question presented i s whet her
appel lants' drilling program which was admttedly diligently prosecuted,
had, in fact, been conpleted prior to the expiration date, which was the
situation addressed in Mbil Produci ng Texas & New Mexi co, Inc., 99 IBLA S
(1987). If such is the case, there can be no extension since the statute
clearly requires that actual drilling operations nust be under diligent
prosecution "at the end of [the lease's] prinary term"” The answer to this
guestion requires the examnation of relevant regul atory provisions
relating to drilling operations.

Initially, we note that the Departnent's regul ati ons define "actual
drilling operations" as including "not only the physical drilling of a
wel |, but the testing, conpleting or equippi ng of such well for
production.” 43 R 3100.0-5(g). There is no allegation that physical
drilling or testing of a well was occurring over the end of the prinary
termor that such well as had been drilled was bei ng equi pped for
production. Rather, as noted above, appellants assert that the pluggi ng
and abandonnent of a well are part of the conpletion of a dry hole and, as
such, constitute "actual drilling operations” wthin the neaning of the
regul atory definition. There are, however, a nunber of problens wth this
anal ysi s.

Frst of all, as a matter of gramnmati cal construction, the regul atory
definition enbraces the "conpl eting or equi ppi ng of such wel |l for
production.” (BEwhasis supplied.) S nce dry holes are not conpleted "for
production,™ conpl etion of a dry hol e woul d, arguably, never qualify under
this regulatory definition for an extension under section 17(e). 2/ W

2/ G course, it woul d nake no difference whether a producible well or a
dry hole is drilled so long as the physical acts of drilling the well are
in progress over the end of the prinary | ease termor, alternatively,
testing of the well is on-going. The problemwhich the text deals wth
arises only in those situations in which the physical drilling of the well
and the testing of the fornmation have been concl uded wth negative results
as of the expiration date of the |ease.
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need not, however, rely solely on grammatical inferences to support this
interpretation. nthe contrary, such an interpretation is buttressed by
the Departnent's traditional understanding of this provision.

In Estelle Wl f, supra, for exanple, the Board restated the regul atory
definition, pointing out that "those parts of "actual drilling operations'
not part of the physical penetration of a drill bit intothe ground are
the activities which take place after the well hole has been drilled into
a produci ble formation." 1d. at 200. This interpretation is underscored
by the very formwhich appellants filed in this case. Entry No. 17 of the
standard "Vél | Gonpl eti on or Reconpl etion Report and Log" (For m 3160-4)
requests information on the "Date conpl. (Ready to prod.)." MNot only does
this entry clearly presuppose that conpletion of a well in this context
entails conpl etion of a producing well, it is equally apparent that
appel lants understood this to be the case since the formthey submtted had
this entry narked "NA" i.e., not applicable. dven both the gramati cal
structure of 43 (FR 3100.0-5(g), as well as the traditional approach whi ch
the Departnent has pursued, the phrase "conpl eting of such well" shoul d be
interpreted as referring to post-drilling actions undertaken wth respect
to a produci bl e wel .

Mbreover, as a nore general natter, while appellants assert that
"Maralo and all other operators in the area view the pl uggi ng process,
i ncluding the capping of the well and the placing of the dry hol e narker,
as a part of the conpletion of a dry hole,” no support for this assertion
can be gleaned fromany of the Federal and Sate court cases whi ch have
attenpted to define the term"conpl eted wel | " or the phrase "conpl etion
of awell" inthe context of a "dry hole.” Indeed, we have been unabl e
to discover a single case discussing this issue in which it has even been
suggested that a dry hole is not "conpl eted” until it has been pl ugged
and abandoned. 3/

It isinportant to note that the terns bei ng discussed, i.e., dry
hol e, conpl eted well, and conpl etion of a well, are, inthe ol and gas

3/ W would also point out that, while appellants assert in their SR

that "pl uggi ng" continued over the expiration date, they do not contend
that cenent was being poured at that tine. Rather, appellants nerely note
that "[p]lugging was finally conpl eted on August 1, 1995, one day fol | ow ng
the expiration of the Lease terns, wth the capping of the Wl | and wel di ng
inplace of the 'dry hole narker', as required by applicabl e federal and
state regul ations” (SCRat 2 (enphasis supplied)). ontrary to appel l ants'
assertions, however, plugging is generally defined as "[t]he sealing off

of the fluids inthe strata penetrated by a well, so that the fluid from
one stratumw || not escape into another or to the surface. This is

usual 'y acconpl i shed by introduci ng cenent or MD (g.v.) into the hole."
Manual of Ol and Gas Terns, WIlians & Meyers, 649 (6th ed. 1984).

Cappi ng of a plugged dry hol e and the pl acenent of a dry hol e narker is
certainly required on Federal |eases, but this is part of the abandonnent
process, not the pluggi ng process.
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field, terns of art wth particul ari zed neani ngs which, at tines, vary
dependi ng upon the context. For exanple, a "dry hole" is not nerely a
wel | which has proven to be unproductive of hydrocarbons. FRather, it

is a"conpleted" well which is not productive. 4/ Thus, in Lerblance v.
Qontinental Ol G., 437 F. Supp. 223, 229 (ED kla. 1976), the Qourt
held that a well which, owng to drilling difficulties, was plugged and
abandoned above its targeted fornati on was not a "dry hole" wthin the
neani ng of an operating agreenent, because, in the absence of the
penetration of a potentially producible formation, the well could not be
deened to have been "conpl eted" as a dry hole. 5/

The term”conpl etion of a well,” while not necessarily partaking of
an exact neani ng, does nean "nore than nere conpletion of drilling. At
the least it neans the cleaning out of the well after reaching a specified
depth, or the shooting of the well if there is doubt as to whether it is a
producer or nonproducer.” Munual of Al and Gas Terns, WIlians & Meyers,
146 (6th ed. 1984), citing Totah Dilling . v. Abraham 328 P.2d 1083,
1090 (N M 1958).

As the foregoi ng mght suggest, a "conpleted well" is not nerely a
well inwhich drilling has termnated but one which has been "drilled to
the extent that either oil or gas has been found, or is not likely to be
found in paying quantities, by drilling deeper, or drilled to that
reasonabl e depth at which the product in paying quantities was usual |y
proven to exist inthat particular location.”™ Smth v. Hayward, 193 F. 2d
198, 200-201 (CCP. A 1951). Smlarly, inBarrett v. Ferrell, 550 S wW2d
138, 142 (Tex. dv. App. 1977), the Gourt noted that, absent other express
provisions in a contract, "the driller wll be held to have conpl eted the
wel | when he has drilled the well to the depth necessary to find oil or
gas in paying quantities, or to such a depth as in the absence of such
oil or gas woul d reasonably preclude the probability of finding oil or

4/ '\ recogni ze that, in the context of determning whether or not the
drilling of a dry hole wll excuse or liquidate rental paynents under

a lease as a "conpleted well," there exists a split in authority as to
whether a dry hol e can be deened to be a "conpl eted well." See generally

3Wllians & Myers, Ol & Gs Law § 614.1(3). As a general natter,
however, it is well established that, in order to be a "dry hole,” the
wel | nust be a "conpleted well." Thus, the Manual of QI and Gas Terns,
Wlliams & Meyers, 255 (6th ed. 1984), defines a dry hole as "[a] conpl et ed
wel | which is not productive of oil and/or gas (or which is not productive
of oil and/or gas in paying quantities)."

5/ The Qourt's conclusion that the well was not a "dry hole" was critical
indetermning that the operator had not violated the terns of the
operating agreenent by failing to obtain approval of working interest
owners prior to plugging and abandoning a dry hole. 1d. at 228-29. Ve
note that this entire discussion by the Gourt presupposes the existence of
adry hole, i.e., a conpleted well, before pluggi ng and abandonnent occurs.
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gas at a further depth." See also Seale v. Myor Ol ., 428 S W2d 867,
869 (Tex. Av. App. 1968); Braun v. Mn-O G A1 Gorp., 320 P.2d 366, 371
(Mont. 1958).

Wii | e there have been a nunber of cases exploring the concept of "well
conpletion” as it relates to produci ng or produci bl e wells, we have
di scovered only two deci sions which have directly addressed the question of
the point intine at which a "dry hol " nay be said to have been

"conpleted.” Inthe earlier of these two decisions, Nles v. Luttrell,
61 F. Supp. 778 (WD Ky. 1945), the Gourt held that a well had been
"conpl eted” as a dry hole "after it had been acidized without result.” 1d.

at 779. The Qourt nade this determnation, notwthstanding the fact that

t here were subsequent sporadic attenpts to obtai n production fromthe well
as well as testinony of wtnesses that the well mght, at sone future date,
be made productive, opining that "after August, 1941, when the drilling

t hrough the upper and | ower Sunnybrook sands and through the pencil cave
strata had been conpl eted wthout satisfactory result, it woul d be extrene
to hold that this well did not present a dry hole, wthin the understandi ng
of the parties and the neaning of the lease.” 1d. at 780.

In the later case, LeBar v. Haynie, 552 P.2d 1107 (Wo. 1976), the
Qourt distinguished the situation before it fromNles v. Luttrell, supra,
concluding that the drilling of a well to a depth of 6,744 feet in the
Lew s horizon, setting casing to 6,719 feet, and the subsequent rel ease
of the drilling rig did not evidence the "conpl etion” of a dry hol e.

This determnation, however, was nmade on the totality of the record

whi ch i ncl uded the subsequent procurenent of two different rigs which

were noved onto the well site and the fact that, wthin 3 nonths from

the date of renoval of the first rig, the well was conpl eted as a producer
inthe Teapot fornation at a depth of 7,115 feet. In distinguishing the

N les case fromthe situation before it, the Wonmng Suprene Gourt noted
that "[pJaranount is that [in Nles] the well was never drilled any deeper;
nor was any intention to drill the well deeper ever asserted--unlike in
this case." Id. at 1112

Wiile the Nles and LeBar cases indicate that there may be sone
controversy in determning the point at which a dry hol e has been conpl et ed
in those situations in which subsequent events nmight arguably support an
inference of a continuation of interest in further devel opnent of a well,
the instant case presents no such conflict. Thus, appellants freely admt
that, upon an examnation of the drilling |ogs, they decided, on or about
July 30, 1995, to plug and abandon the well as a dry hole (SCRat 2). A
that point intine, there can be no question that the dry hol e had been
conpleted. Admittedly, there renained the duty to plug and abandon the
well. But the actions of plugging and abandoni ng the wel | are i ndependent
of, and necessarily followin tine, the conpletion of the well as a dry
hole. Thus, even if we were to construe the regul atory phrase "conpl eting
of such well for production" as enbracing the conpl etion of a dry hol e,
the dry hol e was conpl eted prior to the running of the prinary termand,
therefore, "actual drilling operations” were not being conducted over the
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end of that termas required by section 17(e) of the Mneral Leasing Act,
30 USC 8§ 226(b) (1994). See Mbil Produci ng Texas & New Mexi co, Inc.,

supr a.

In view of the foregoing, we nust conclude that the determnation
of the New Mexico Sate Gfice that Federal oil and gas | ease NWNM 77017
expi red upon the running of its primary termon July 31, 1995, was correct.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 GFR 4.1, the deci si on appeal ed
fromis affirned.

Janes L. Burski
Admini strative Judge

V¢ concur :

Bruce R Harris
Deputy Chief Administrative Judge

C Randall Gant, Jr.
Admini strative Judge

Gil M Fazier
Admini strative Judge

David L. Hughes
Admini strative Judge

WIlT A lrwn
Admini strative Judge

RW Milen
Admini strative Judge
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ADM N STRATI VE JUDCE KHELLY D SSENTI NG

| respectfully dissent. Regulation 43 GFR 3100.0-5(g) defines "act ual
drilling operations" as "not only the physical drilling of a well, but the
testing, conpleting or equi pping of such well for production.” dting
Mbbi | Produci ng Texas & New Mexico, Inc., 99 IBLA5 (1987), the ngjority
hol ds that even if the foregoi ng | anguage i ncl udes the conpl eti on of a dry
hol e, the | ease at issue cannot be extended because appel | ants were not
drilling or testing on the anniversary date, but were pl uggi ng and
abandoni ng the wel | .

The majority's holding is based on its interpretation of the phrase
"conpl eting of such well" as referring only to those post-drilling actions
relating to a producible well. The majority bases its interpretation on
the grammatical structure of 43 G-R 3100.0-5(g), as well as the traditional
approach of the Departnent.

Nei ther 43 PR 3100. 0-5(g) nor Departnental precedent specifically
address the question presented in this appeal. Thus, the grammati cal
structure of the regulationis not limted to the narrowinterpretation
given it by the majority. Mreover, none of the Board s decisions cited
by the majority address the issue here. For exanple, while the Board s
decision in Mbil is cited in support of the majority's holding set forth
above, that case invol ved a wel | whi ch was pl ugged and abandoned 7 days
prior to the expiration of the |ease.

In the absence of clear precedent, 43 CG-R 3100.0-5(g) shoul d be
construed in a nmanner consistent wth its purpose. That purpose, as noted
by appellants, "is to prevent a | essee fromobtai ning an extensi on by
sinply 'going through the notions' wth no real intent of finding
production" (Statenent of Reasons at 2). In the case at hand, that purpose
is not served by construing the foregoing regul ation in a manner whi ch
penal i zes a diligent |essee because it conpleted testing 1 day prior to the
expiration date of the | ease.

Accordingly, | would hold that under 43 CG-R 3100.0-5(g), diligent
pl uggi ng and abandonnent of a dry hol e constitute "actual drilling
operations.” S nce the appellants were engaged i n such operations on the
anni versary date of the | ease, | woul d reverse BLMs deci si on.

John H Kelly

Admini strative Judge
V¢ concur:
Janes L. Byrnes Franklin D Arness
Chief Administrative Judge Admini strative Judge
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